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2011 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Scott K. Jenkins
House Sponsor: Michael T. Morley

LONG TITLE

General Description:

This bill addresses utility facilities, including underground facilities and pipelines.

Highlighted Provisions:
This bill:

»

>

»

>

defines "location" for utility facility marking purposes;
provides for the marking of underground utilities;
addresses communication between excavators and operators of utility facilities;

provides for a utility facility operator's optional waiver of limitations on excavation

with power tools in the vicinity of a utility facility;

>

provides for liability for an operator that fails to mark a facility, leading to damage

of another operator's facility;

>

»

increases the amount of civil penalty for certain violations;

provides for a penalty for violations of Title 54, Chapter 13, Natural Gas Pipeline

Safety; and

»

Money Ap

makes technical changes.

propriated in this Bill:

None

Other Special Clauses:

None

Utah Code Sections Affected:

AMENDS:
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54-8a-2, as last amended by Laws of Utah 2009, Chapter 209

54-8a-4, as last amended by Laws of Utah 2008, Chapter 344

54-8a-5, as last amended by Laws of Utah 2008, Chapter 344

54-8a-5.5, as last amended by Laws of Utah 2008, Chapter 344

54-8a-6, as last amended by Laws of Utah 2008, Chapter 344

54-8a-8, as repealed and reenacted by Laws of Utah 2008, Chapter 344
ENACTS:

54-8a-7.5, Utah Code Annotated 1953

54-13-8, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 54-8a-2 is amended to read:

54-8a-2. Definitions.

As used in this chapter:

(1) "Association" means two or more operators organized to receive notification of
excavation activities in a specified area, as provided by Section 54-8a-9.

(2) "Board" means the Underground Facilities Damage Dispute Board created in
Section 54-8a-13.

(3) "Emergency" means an occurrence or suspected natural gas leak necessitating
immediate action to prevent or mitigate loss of, or damage to, life, health, property, or essential
public services.

(4) "Excavate" or "excavation" means an operation in which earth, rock, or other
material on or below the ground is moved or displaced by tools, equipment, or explosives.

(5) "Excavator" means any person or entity that excavates or conducts excavation
activities.

(6) "48 hours" means a 48-hour period occurring during business days which includes
any day except Saturday, Sunday, or a legal holiday.

(7) "Hand tool" means an implement:
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(a) powered by hand; or

(b) designed to avoid damaging an underground facility, including a vacuum
excavation tool and air knife.

(8) "Location" means the site of a proposed area of excavation described [by]:

(a) 1) by street address, if available; [and]

(i1) by the area at that street address to be excavated; [or] and

(ii1) as specified in Subsection 54-8a-4(3) or 54-8a-5(2)(b)(ii); or

(b) if there is no street address available, by the area of excavation using any available
designations, including a nearby street or road, an intersection, GPS coordinates, or other
generally accepted methods.

(9) "Location request assignment" means a number assigned to a proposed excavation
by an association or operator upon receiving notice of the proposed excavation from the
excavator.

(10) (a) "Operator" means a person who owns, operates, or maintains an underground
facility.

(b) "Operator" does not include an owner of real property where underground facilities
are:

(1) located within:

(A) the owner's property; or

(B) apublic street adjacent to the owner's property, a right-of-way adjacent to the
owner's property, or a public utility easement adjacent to the owner's property;

(i1) used exclusively to furnish services to the owner's property; and

(ii1)) maintained under the operation and control of that owner.

(11) "Person" includes:

(a) an individual, government entity, corporation, partnership, association, or companys;
and

(b) the trustee, receiver, assignee, and personal representative of a person listed in

Subsection (11)(a).
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(12) "Sewer lateral cleanout" means a point of access where a sewer lateral can be
serviced.

(13) "24 hours" means a 24-hour period, excluding hours occurring during a Saturday,
Sunday, or a legal holiday.

(14) "Underground facility" means personal property that is buried or placed below
ground level for use in the storage or conveyance of any of the following:

(a) water;

(b) sewage, including sewer laterals;

(c) communications, including electronic, photonic, telephonic, or telegraphic
communications;

(d) television, cable television, or other telecommunication signals, including
transmission to subscribers of video or other programming;

(e) electric power;

(f) oil, gas, or other fluid and gaseous substances;

(g) steam;

(h) slurry; or

(i) dangerous materials or products.

Section 2. Section 54-8a-4 is amended to read:

54-8a-4. Notice of excavation.

(1) (a) Before excavating, an excavator shall notify each operator with an underground
facility in the area of the proposed excavation.

(b) The requirements of Subsection (1)(a) do not apply:

(1) if there is an emergency;

(i) while gardening; or

(111) while tilling private ground.

(2) The notice required by Subsection (1) shall:

(a) be given:

(i) by telephone;
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(i1) in person; or

(iii) by other means acceptable to each operator;

(b) be given not:

(i) less than 48 hours before excavation begins; or
(i1) more than 14 days before excavation begins; and
(c) include the proposed excavation's anticipated:

(1) location, with reasonable specificity;

(i1) dimensions;

(ii1) type; and

(iv) duration.

(3) 1If the proposed excavation's anticipated location and dimensions cannot be

described as required under Subsection (2)(c) or as requested in accordance with Subsection

54-8a-5(2)(b), an excavator shall outline the proposed excavation site [tmrwhtte-paint;stakes;
ftags;orotherindustry=accepted-manner] using as a guideline the then-existing Uniform Color
Code and Marking Guidelines, Appendix B, published by the Common Ground Alliance, as

amended in the current version of the excavators' guide published by the statewide association

established in Section 54-8a-9.

(4) If more than one excavator will operate at the same excavation site, each excavator
shall provide the notice required by this section.

(5) If there is an association in the county, notice to that association constitutes notice
to each operator that has facilities within the proposed excavation site.

(6) (a) Notice given under this section is valid for 14 days from the day on which the
notice is given.

(b) If an excavation will continue beyond the 14-day period under Subsection (6)(a),

the excavator shall provide notice of that fact at least 48 hours, but no sooner than six calendar

days, before expiration of the 14-day period.
(c) A notice under Subsection (6)(b) is valid for 14 days from the day on which the

previous notice expires.
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(d) An excavator shall give notice as provided in this Subsection (6) for the duration of
the excavation.

(7) If markings made by the operator have been disturbed so that the markings no
longer identify the underground facility:

(a) before excavating the site an excavator shall notify:

(1) the association; or

(i1) each operator; and

(b) the operator shall mark the area again within 48 hours of the renotification.

(8) An excavator may begin excavation if:

(a) (1) all underground facilities have been:

(A) located; and

(B) marked; or

(i1) the operators have indicated that there are no underground facilities within the
proposed excavation site;

(b) (1) 48 hours have elapsed from the time of initial notice; and

(i1) the excavator has not:

(A) been notified by the operator; or

(B) received a request for a meeting under Subsection 54-8a-5(2); or

(c) 48 hours have elapsed from the time of renotification under Subsection (6).

(9) Unless an operator remarks an area pursuant to Subsection (7), the excavator shall
be responsible for the costs incurred by an operator to remark its underground facilities
following the second or subsequent notice given by an excavator for a proposed excavation.

Section 3. Section 54-8a-5 is amended to read:

54-8a-5. Marking of underground facilities.

(1) (a) Within 48 hours of the receipt of the notice required by Section 54-8a-4, the
operator shall:

(1) mark the location of its underground facilities in the area of the proposed

excavation; or
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(i1) notify the excavator, by telephonic or electronic message or indication at the
excavation site, that the operator does not have any underground facility in the area of the
proposed excavation.

(b) The underground facility shall be marked [with-stakes;pamt;orimsome-other

er:] using as a guideline the

then-existing Uniform Color Code and Marking Guidelines, Appendix B, published by the
Common Ground Alliance, as amended in the current version of the excavators' guide

published by the statewide association established in Section 54-8a-9.

(2) (a) The operator is not required to mark the underground facilities within 48 hours
if:

(i) the proposed excavation:

(A) 1is not identified in accordance with Subsection 54-8a-4(2) or is not marked as
provided in Subsection 54-8a-4(3);

(B) is located in a remote area;

(C) is an extensive excavation; or

(D) presents other constraints that make it unreasonably difficult for the operator to
comply with the marking requirements of this section; or

(i1) the operator is not able to readily locate the underground facilities from the surface
with standard underground detection devices.

(b) If the operator cannot proceed with the marking because of a situation described in
Subsection (2)(a), the operator shall contact the excavator within 48 hours after the excavator's
notice of excavation or request for a location request assignment made in accordance with
Section 54-8a-4 and:

(i) request a meeting at the proposed excavation site or some other mutually agreed
upon location[]; or

(i1) at the operator's discretion, contact the excavator and request the proposed
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excavation site be outlined in accordance with Subsection 54-8a-4(3).

(c) For a situation described under Subsection (2)(a)(i), the meeting or completed
outlining of the proposed excavation site constitutes the beginning of a new 48-hour period
within which the operator must begin marking the underground facilities.

(d) (1) For the situation described under Subsection (2)(a)(ii), the excavator and
operator shall agree on a plan of excavation designed to prevent damage to the operator's
underground facility.

(i) Notwithstanding the agreement, the excavator shall proceed in a manner that is
reasonably calculated to avoid damage to the underground facility.

(e) 1) An operator need not mark or locate an underground facility the operator does
not own.

(i) An underground facility under Subsection (2)(e)(i) includes a water or sewer lateral
or a facility running from a house to a garage or outbuilding.

(f) (i) An operator may mark the location of a known facility connected to the
operator's facilities that is not owned or operated by the operator.

(i) Marking a known facility under Subsection (2)(f)(i) imposes no liability on the

operator for the accuracy of the marking.

[t4] (3) Each marking is valid for not more than 14 calendar days from the date notice
is given.

[t5)] (4) If multiple lines exist:

(a) the markings must indicate the number of lines; or

(b) all lines must be marked.

Section 4. Section 54-8a-5.5 is amended to read:

54-8a-5.5. Determining the precise location of marked underground facilities.

(1) [f2] An excavator may not use any power-operated or power-driven excavating or

boring equipment within 24 inches of the markings made in accordance with Section 54-8a-5
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226  unless:

227 (a) the excavator determines the exact location of the underground facility by

228  excavating with hand tools to confirm that the excavation will not damage the underground
229  facilities[:]; or

230 (b) [Armroperatormay-watve, rwritingorelectronteally;] the operator provides an

231  excavator with written or electronic notice waiving the requirement that the excavator

232 determine the exact location of the underground facilities by excavating with hand tools.

233 (2) Power-operated or power-driven excavating or boring equipment may be used for
234  the removal of any existing pavement if there is no underground facility contained in the

235  pavement, as marked by the operator.

236
237
238
239

240 Section 5. Section 54-8a-6 is amended to read:

241 54-8a-6. Duties and liabilities of an excavator.
242 (1) Damage to an underground facility by an excavator who excavates but fails to
243 comply with Section 54-8a-4, is prima facie evidence that the excavator is liable for any

244  damage caused by the negligence of that excavator.

245 (2) (a) An excavator is not liable for a civil penalty under this chapter if the excavator
246  has:

247 (i) given proper notice of the proposed excavation as required in this chapter;

248 (i) marked the area of the proposed excavation as required in Section 54-8a-4;

249 (iii)) complied with Section 54-8a-5.5; and

250 (iv) complied with Section 54-8a-7.

251 (b) An excavator is liable for damage incurred by an operator if:

252 (i) the operator complies with Section 54-8a-5; and

253 (i1) the damage occurs within 24 inches of the operator's markings or the physical
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254  presence of an above ground facility, including a manhole, meter, or junction box.

255 Section 6. Section 54-8a-7.5 is enacted to read:
256 54-8a-7.5. Third-party damages caused by failure to locate.
257 (1) If an operator fails to locate a facility as required by this chapter and an excavator

258  damages another operator's facility of a similar size and appearance that fits surface markings
259  as required by Subsection 54-8a-5(1)(b), the operator who failed to locate its facility is liable

260  for the costs of damage to the facility caused by the excavator if:

261 (a) the excavator complies with Sections 54-8a-4, 54-8a-5.5, and 54-8a-6; and

262 (b) the excavator demonstrates that the damage is the direct result of the operator's
263  failure to locate its facility.

264 (2) An excavator who damages a third-party operator's facility as described in

265  Subsection (1):

266 (a) shall pay for the costs of repairing the damaged facility; and

267 (b) may seek recovery of the costs of damage from the operator who failed to mark its

268  facility.

269 (3) Resolution of a dispute under this section may be in accordance with Section
270  54-8a-13.

271 Section 7. Section 54-8a-8 is amended to read:

272 54-8a-8. Civil penalty for damage -- Exceptions -- Other remedies.

273 (1) A civil penalty may be imposed for a violation of this chapter as provided in this

274  section.

275 (2) A civil penalty under this section may be imposed on:

276 (a) any person who violates this chapter in an amount no greater than [$2;506] $5.000
277  for each violation with a maximum civil penalty of $100,000 per excavation; or

278 (b) an excavator who fails to provide notice of an excavation in accordance with

279  Section 54-8a-4 in an amount no greater than $500 in addition to the amount under Subsection
280  (2)(a).

281 (3) Notwithstanding Subsection (2)(a), a penalty under this chapter may not be

-10 -
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imposed on an excavator or operator unless the excavator or operator fails to comply with this
chapter and damages an underground facility.

(4) The amount of a civil penalty under this section shall be made taking into
consideration the following:

(a) the excavator's or operator's history of any prior violation or penalty;

(b) the seriousness of the violation;

(c) any discharge or pollution resulting from the damage;

(d) the hazard to the health or safety of the public;

(e) the degree of culpability and willfulness of the violation;

(f) any good faith of the excavator or operator; and

(g) any other factor considered relevant, including the number of past excavations
conducted by the excavator, the number of location requests made by the excavator and the
number of location markings made for the excavator or by the operator.

(5) "Good faith," as used in Subsection (4)(f), includes actions taken before the filing
of an action for civil penalty under this section to:

(a) remedy, in whole or in part, a violation of this chapter; or

(b) mitigate the consequences and damages resulting from a violation of this chapter.

(6) (a) A civil penalty may not be imposed on an excavator if the damage to an
underground facility results from an operator's:

(1) failure to mark; or

(i1) inaccurate marking or locating of the operator's underground facilities.

(b) In addition to or in lieu of part of or all of a civil penalty, the excavator or operator
may be required to undertake actions that are designed to prevent future violations of this
chapter, including attending safety and compliance training, improving internal monitoring and
compliance processes and procedures, or any other action that may result in compliance with
this chapter.

(7) Subsection (1) does not apply to an excavation made:

(a) during an emergency, if reasonable precautions are taken to protect any

-11 -
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310  underground facility;

311 (b) in agricultural operations;

312 (c) for the purpose of finding or extracting natural resources; or

313 (d) with hand tools on property owned or occupied by the excavator.

314 (8) (a) A civil penalty under this section is in addition to any damages that an operator

315  or an excavator may seek to recover.
316 (b) In an action brought under this section, the prevailing party shall be awarded its

317  costs and attorney fees as determined by the court.

318 Section 8. Section 54-13-8 is enacted to read:
319 54-13-8. Violation of chapter -- Penalty.
320 1) Any person engaged in intrastate pipeline transportation who is determined by the

321 commission, after notice and an opportunity for a hearing, to have violated any provision of

322  this chapter or any rule or order issued under this chapter, is liable for a civil penalty of not

323  more than $10.000 for each violation for each day the violation persists.

324 (2) The maximum civil penalty assessed under this section may not exceed $500,000

325  for any related series of violations.

326 (3) The amount of the penalty shall be assessed by the commission by written notice.
327 (4) In determining the amount of the penalty, the commission shall consider:
328 (a) the nature, circumstances, and gravity of the violation: and

329 (b) with respect to the person found to have committed the violation:

330 (i) the degree of culpability;

331 (i1) any history of prior violations;

332 (iii) the effect on the person's ability to continue to do business;

333 (iv) any good faith in attempting to achieve compliance;

334 (v) the person's ability to pay the penalty; and

335 (vi) any other matter, as justice may require.

336 (5) (a) A civil penalty assessed under this section may be recovered in an action

337  brought by the attorney general on behalf of the state in the appropriate district court, or before

-12 -
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referral to the attorney general, it may be compromised by the commission.
(b) The amount of the penalty, when finally determined, or agreed upon in

compromise, may be deducted from any sum owed by the state to the person charged.

(6) Any penalty collected under this section shall be deposited in the General Fund.

-13 -



